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INITIAL ORDER

Derenda Mitchell, Assistant Attorney General. The respondents, Hogan’s Pharmacy, Jolane
Poindexter and Mark Poindexter, appear in person and through counsel, Richard Morefield. The
Respondent, Rick Kloxin, appears in person and through counse] Gregory Bell.

Pursuant to K.S5.A. 77-5 14, Margaret A. Graham was duly appointed as the Presiding Officer.

FINDINGS OF FACT

1. Hogan’s Pharmacy (“Hogan’s”) is duly licensed by the Kansas Board of Pharmacy
(“Board”) and is located in Lyons, Kansas. '

2. The Board issued registration number 2-09719 1o Hogan’s on October 26, 2001.
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to the Board for the operations of the pharmacy.

Jolane Poindexter and Mark Poindexter, hushand and wife, are the owners and
operators of Hogan’s. Both are registered pharmacy technicians through the Board.
Mr. Poindexter’s registration number is 14-035 66. Ms. Poindexter’s registration
number is 14-02565. '

Larry Leamer was a licensed pharmacist employed by Hogan'’s, however, he died
during the pendency of this matter. '

Amber Boyd was employed as a pharmacy technician at Hogah’s from March 2007
to August 2007. Ms. Boyd is a registered pharmacy technician with the Board.

Rosie Grow was employed by Hogan’s from January 2007 to September 2007. Ms.
Grow is not a registered pharmacy technician with the Board.

The Poindexters” essentially ran two different businesses out of Ho gan’s. In what
was called the “front” of the store, the Poindexter’s maintained what could be
considered a traditional pharmacy in which customers brought in written
prescriptions from their local physicians to be filled, and local physician’s called in
prescriptions for patients who then personally went to Hogan’s to receive their
medication. They also sold over-the-counter medications to local customers in the
“front” of the store. Mr, Kloxin primarily worked in the “front™ of the store.

In what was the “back” of the store, the Poindexters ran what is termed and “internet
pharmacy”.. This area was reserved for filling prescriptions received over the
internet. Mr. Leamer primarily worked in the “back” of the store.

To run the internet pharmacy, the Poindexters set up a business mode] whereby
Hogan’s would receive prescriptions for non-scheduled pharmaceuticals via the
internet, would fill those prescriptions, then would ship the medication directly to the
customer, The Poindexters entered into an agreement with two internet web-sites,
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Rx Limited and Mypharmacy.com to i) preséﬁptions.

After completion, the questionnaire was then transmitted to a physician somewhere
for review. The physician never actually saw the customer in person, nor did the
physician speak with the customer by telephone or any other means. The only
information provided to the physician was the on-line questionnaire.

Upon receipt of the questionnaire, the physician would authorize a prescription for
the medication requested. The prescription was then transmitted to Hogan’s to be
filled. Atnotimedid Hogan’s have any direct contact with the customer or physician
at this point in the process. :

Hogan’s had two computers set up in the back. One computer was provided by Rx
Limited and prescriptions to be filled for that company were received on that
computer. The other computer was provided by Mypharmacy.comand prescriptions
to be filled for that company were received on that computer. A third computer was
located in the front of the store and was used to fill preseriptions received from watk-
in customers and called in by local physicians. The three computers were not linked
in anyway, so the pharmacy was unable to determine whether a customer received the
same prescription from both internet companies and through the front of the store
unless a Hogan’s staff member happened to remember the customer’s name.

Ms. Poindexter trained Ms, Boyd to .assist with the filling and shipping of the
prescriptions received over the internet. Her duties included receiving the

- prescriptions from the internet companies and determining whether the prescriptions
- Were appropriate to be filled. Ms. Poindexter also instructed Ms. Boyd to add or

change patient information on the computer when Hogan’s refilled a prescription for
a customer if the information on the current questionnaire differed from the
information provided on a past questionnaire. Ms. Boyd changed information on the
questionnaires approximately three times to reflect “headache” rather than “pain”.

Mr. Kloxin was not aware that information on the questionnaire’s was being altered
or added to match the drug requested. Mr. Kloxin did not train the pharmacy

technicians.

Ms. Boyd pulled the patient questionnaires from each computer and printed them.
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Hogan’s filled approximately 600-1,200 prescriptions each day by this method.,

Ms, Boyd received approximately two to three complaints registered to the pharmacy,
cach day. She informed Ms, Poindexter about the complaints, but did not share them

with Mr, Kloxin.

When Ms. Boyd rejected a prescription, it was shredded at Hogan’s at the end of the
day. .

Hogan’s failed to maintain incident repoft_s that contained the information that they
were required to keep in violation of the Board’s statutes and regulations.

Carrie Wachter is a resident of Denver, Colorado. Ms. Wachter experienced a back
injury and her physician prescribed a medication called Soma to relieve her pain,
After a period of time, Ms. Wachter became addicted to Soma and as g result, her
treating physician refused to continue to prescribe Soma to her. She continued to
receive Soma prescriptions from several other doctors for a period of time.

Eventually she was unable to receive the prescription from any of her treating
physicians. ' )
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information is intenteqd [sic] to supplement, not substitute for, the expertise an
judgment of your physician, pharmacist or other health care professional. It should
not be construed to indicate the use of the drug is safe, appropriate, or effective for
you. Consult your health care professional before using this drug. ...”

Ms. Wachter received Soma from Hogan’s in this manner on flve occasions. On
each occasion, she received 90 Soma tablets from Hogan’s.

conducting.

On at least one occasion, Mr. Frazier did tell the Poindexters that their internet
pharmacy was illegal. Ms. Poindexter responded that “the internet business is the

business of the future_.”

On November 13, 2006, Ms. Billingsley sent a memo to Mr. Frazier asking him to
seize Hogan’'s prescriptions in an effort to get Mr. Frazier to take the internet
situation seriously. In the memo, she requested that he seize all of Hogan’s internet
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prescriptions outside of her practice in Watertown, New York. Rather, she obtained

her information from the on-line questionnaire’s filled ouf by the customers. Baged
solely on the information contained in the questionnaire’s, Dr. Buckley wrote

- prescriptions for the requested medication and the prescriptions were sent to Hogan’s

to be filled.

Dr. Buckley was riot an authorized prescriber for the medications that she prescribed
and were filled by Ho gan’s as her license was limited to the practice of gynecology
in Watertown, New York.

On January 4, 200 7, the Board issued a subpoena for Hogan’s records regarding their
internet sale of medications in ordér to review the records and determine the nature

and extent of Hogan’s internet sales.
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printouts be copied and ready for the inspectors to pick up. Mr. Kloxin agreed and
that printouts were ready for Mr. Kinderknecht on J uly 13, 2007 '

On July 13, 2007, Mr, Kinderknecht and Cérly Haynes; another investigator for the
Board, investigated and inspected Hogan’s. They also served a second subpoena
requiring Hogan’s to produce the requested daily printouts.

Kloxin told him that the was relying on Ms, Poindexter to verify the legitimacy of the
physicians who were writing the prescriptions because the Poindexters owned the

. During that visit, Mr. Kinderknecht asked Mr. Kloxin about the internet sales. Mr.

- business and he was their employee.

Alsoduring the inspection, Ms. Haynes observed hundreds of unlabeled bottles filled
with repackaged pills in violation of the Board’s statutes and regulations,

Mr. Leamer told Ms. Haynes that he checked three hundred to four hundred
prescriptions each day. ' '
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Subsequent to the Inspection, Ms. Haynes authored a report in which she alleged a
number of violations with regard to the date to day operations of the pharmacy, This
included the failure of staff to - wear name-tags, labels not being affixed to
prepackage_d drugs, and incomplete incident teports. Ms. Haynes also expressed

concerns that the three computers at Hogan’s were not connected to allow staff to
verify that a requested prescription had already been filled. . -

Ms. Wachter’s father, Rod Champney, called Hogan’s to. complain about the
prescription medication that his daughter was receiving. Ms. Poindexter told him
“We can’t control abuse any more than the store that sells alcohol ” and dismissed
his complaint. She also told him that she did not know where the doctor who issued
the prescription was licensed and that she had not read the web-site that was referred
to in the package insert that Ho gan’s had sent to Ms. Wachter.

On July 25, 2007, Mr. Champney sent a letter to the Board complaining about how

Ms. Wachter was getting prescription medications from Hogan’s. He informed the
Board that Ms. Wachter should not be able to get the medication because she was a

drug addict.

On July 27, 2007, Deborah Billingsley, the Executive Director for the Board, sent
Mr. Champney a form letter acknowledging the receipt of his complaint. Having not
heard further from the Board, Mr. Champney sent an e-mail to Ms. Billingsley on
January 31, 2008 inquiring as to the status of his complaint. However, the Board
never responded to Mr. Champney’s complaint or request for information.

Tracy Taylor, a resident of Kansas, was able to obtain Soma from Hogan’s in the
same manner as Ms. Wachter obtained the medication. Mr. Taylor had not seen a
physician to receive the prescription, but instead simply filled out the on-line
Questionnaire. He had abused Soma in the past and was a drug seeker. He first
obtained the medication from Hogan’s on July 7, 2007.

On August 25, 2007 Mr, Taylor’s wife Kelly Taylor discovered that her husband had
died after he told her he was going to take a nap. :

Mr. Taylor had been taking approximately 15 Soma pills each day and was receiving '
them at his home and place of business.

The November 15,2007 autopsy report issued subsequent to Mr, Taylor’s death
listed the cause of death as mixed drug intoxication. Ambien and Soma were found

to be in his system.




5e.
: 57

38.

59,
60.
61.

62.

63.

Mr. Taylor had not received a prescription for Soma from.any source other than
Hogan’s at the time of his death. '

In January 2008, Ms. Billingsiey learned of M. Taylor’s death-due to the overd.()se.
She received a cepy of the autopsy report on February 8, 2008, -

Or July 17, 2007 the State of Missouri issued a cease and desist order against
Hogan’s for shipping medication into Missouri without a license, The State of Utah
issued a similar citation to Hogan’s on September 11, 2007. In addition, on

September 20, 2007, the state of Colorado issued a cease and desist order against

Hogan’s for shipping medications into Colorado without a license.

On March 12, 2008, Ms. Billingsley received an email from David Fitzpatrick

informing her that Mr. F itzpatrick’s sister had recejved medication from Hogan’s on
September 13, 2007. '

Christina Boyd, a pharmacy technician at Hogan’s received three complaints of
overdoses just the week before March 12, 2008, and yet there were no incident
reports found at Hogan’s for these overdose IEPOTTS as is required, '
On March 10, 2008, the Board issued Emergency Orders immediately closing
Hogan’s and immediately suspending the licenses of Rick Kloxin and Hogan’s, and
registrations of Jolane Poindexter and Mark Poindexter.

On March 12, 2008 Darren Fox, an investigator with the criminal division of the
Kansas Attorney General’s office served the Emergency Order on the respendents.
He was also involved in the search of Hogan’s and the Poindexter’s home. The
search of the Poindexter’s home revealed that Ms. Poindexter had been authorizing
internet prescriptions from her home. Mr. Fox also observed several boxes
containing unlabeled bottles of repackaged medications at Hogan’s.

Each of the respondents, Hogan’s Pharmacy, Jolane Poindexter, Mark Poindexter and
Rick Kloxin, timely filed appeals from the Board’s emergency order of suspension.
On October 19, 2008, the Board issued a Petition requesting that the license of Rick
Kloxin and Hogan’s Pharmacy, and the registrations of Jolane Poindexter and Mark
Poindexter be revoked, and civil penalties be assessed against Rick Kloxin, Ho gan’s,
Jolane Poindexter and Mark Poindexter for violations of the Board’s statutes and

‘regulations. The hearing on the Petition and the Emergency Order were consolidated

for hearing at the request of the parties.

CONCLUSIONS OF LAW
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he burden of proof in this matter is upon the Board to prove by a preponderance of

T
the evidence that the licenses of Hogan’s and Rick Kioxin and the registrations of

At t.he hearing, Rick Kioxin, Jolane Poindexter and Mark Poindexter were called to
test}fy on behalf of the Board. Each of them asserted their fifth amendment right

There are no specific statutes, regulations or applicable policies promulgated by the
Board regarding the engagement in the business of internet sales of prescription
medications by a pharmacy or pharmacist licensed in Kansas.

Kansas Statutes Annotated (K.S.A.) 77-536 authorizes an Agency or Board to use
cmergency proceedings when a situation poses an immediate danger to the public

health, safety or welfare. -

K.5.A. 65-1627 authorizes the Board to discipline a pharmacist under any of the
conditions outlined in subsection (a). ' :

K.8.A. 65-1627(e) authorizes the Board to discipline a pharmacy upor a finding that
the pharmacy has been operated in such a manner that violations of the provisions of
the pharmacy laws occurred in connection with the pharmacy’s operation.

K.S.A. 65-1663(e) authorizes the Board to discipline a pharmacy technician on any
ground that authorizes the Board to take action against a pharmacist.

K.8.A. 65-1658 authorizes the Board to assess a civil penalty against any licensee or
registrant not to exceed $5,000.00 for each violation, '

Pursuant to K.S.A. 65-1626(hh)(4), (7) and (9), “unprofessional conduct” means
intentionally falsifying or altering records or prescriptions, conduct Iikely to harm the
public, and the commission of any act of exploitation related to the licensee’s

professional practice.

Pursuant to K.S.A. 65-1626(ee), “professional incompetency” means one or more
instances involving failure to adhere to the applicable standard of pharmaceutical
care to a degree which constitutes gross negligence or repeated instances of ordinary

negligence.
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Pursugnt to K.S A, 65-1627(a)(3), the Board may'revoke,_ suspend, place on
probationary statys or deny a license to 4 pharmacist who is found guilty of
unprofessional conduct or professional incompetency . _ '

of the pharmacy technician’s duties.

an application for issuance or renewal of any registration as a pharmacy technician
on any ground which would authorize the board to take action against the license of

a pharmacist under K.S.A. 65-1 627.

Pursuant to K. AR. 68-2-20, only a pharmacist may read and mterpret the
prescription of the prescriber. : ' '

The pharmacist in charge is required to insure that each pharmacy téchnician
complies with the training requirements of K.AR. 68-3-15.

11
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The Board may only reifoke the respondents’ licenses Or registrations based upon the
allegations contained in the Board’s petition and cmergency order. See Reed v,
Kansas Racing Comm 7,253 Kan. 602, 860 P.2d 684, 691 (1993).

| ultimate]y responsibly for her actions as well as the other pharmacy technicians and

staff working at Hogan’s.
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Poindexter to perform pharmacy functions, such as approving prescription orders.

- from their home. Their home is not a pharmacy licensed by the Board. Even if Mr.
Kloxin did not specifically permit those actions by Jolane and Mark Poindexter, he

did not report their actions to the Board as he should have done.

By conducting pharmacy business from her home, Ms. Poindexter engaged in
unprofessional conduct.

dispensed a high volume of prescriptions so as not to permit sufficient time to verify
the prescription and to énsure accuracy in the dispen_sing.

Rick Kloxin, Jolane Poindexter and Mark Poindexter engaged in unprofessional

Jolane Poindexter, Mark Poindexter and as the pharmacist in 'charge, Rick Kloxin,
engaged in professional misconduct and professional incompetence when they

13
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with a new prescription. Because this behavior is likely to cause harm, it.constitutes
unprofessional conduct as that term is defined in K.S.A. 65-1626. '

Hogan’s, Rick Kloxin, Jolane Poindexter and Mark Poindexter failed to file incident
reports as required by K.AR. 68-7-12 when they leamed of a reportable incident
involving their dispensing of a prescription medication.

another and as a result, a customer will recejve the wrong medication. Allowing
uniabeled prescription medication bottles to remain in the pharmacy, Mr. Kioxin, Ms,
Poindexter and Mr. Poindexter created a hikelihood of harm, which constitutes

unprofessional conduct as that term is defined in K.S.A. 65-1626.

Upon a careful review of the totality of the evidence, it is clear that Hogan’s
Pharmacy, Rick Kloxin. J olane Poindexter and Mark Poi_ndexter violated numerous

el
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SANCTIONS

The Board has requested the following licensing actions for cach of the respondents:

- 1.

chk Kioxin:

failure to train and supervise pharmacy technicians; for misleading and concealing
information from the Board; and for his numerous violations of the Kansas Pharmacy
laws, including his failure to counsel patients.

The evidence is clear that Mr. Kloxin failed to properly supervise the pharmacy
technicians working under him. Although “supervising” his employers did put him
in a difficult position, that does not relieve him of his duties and responsibilities as
a licensed pharmacist and pharmacist in charge. Mr. Kloxin failed to take action to
ensure that the internet pharmacy run from Hogan’s was approved by the Board.
Instéad he inappropriately relied upon Ms. Poindexter, a phatmacy technician to do
that. He also failed to take steps to correct the practice of allowing Ms. Boyd to
make determinations as to whether a prescription should be filled or not and of
allowing Ms. Grow to fil] prescriptions, He failed to report to the Board complaints
and instances of drug overdose that were reported to Hogan’s, he allowed hundreds

of unlabeled prescription bottles of medications to remain in the pharmacy, and he

failed to counsel patients as required by the Pharmacy Act. It has not been
established that Mr. Kloxin exploited persons with drug seeking tendencies or that
he mislead or concealed information from the Board. However, he has substantially
failed to comply with the statutes and regulations governing licensed pharmacists and
has created an environment that is a threat to the public health, safety and welfare.
Rick Kloxin’s license shall be revoked. '

Jolane Poindexter:

- Revocation of her pharmacy technician registration for un rofessional conduct as
P ¥ g P

defined by K.8.A. 65-126(rr); for her exploitation of persons with drug seeking
tendencies; for her usurpation of the duties and responsibilities of a pharmacist; for
the alteration of patient records under her direction; for misleading and concealing
information from the Board; and for her numerous violations of the Kansas Pharmacy

laws,

The evidence is clear that Ms. Poindexter was the “ring leader” of the internet
pharmacy operation at Hogan’s. The evidence was overwhelming that she exploited

15




regulations goveming registered pharmacy technicians and has created an
environment that is a threat to the public health, safety and welfare. Jolane
Poindexter’s registration shall be revoked. '

Mark Poindexter:

Revocation of his pharmacy technician registration for unprofessional conduct as
defined by K.S.A. 65-126(rr); for his exploitation of persons with drug seeking
tendencies; for his usurpation of the duties and responsibilities of a pharmacist; for
misleading and concealing information from the Board; and for his numerous

violations of the Kansas Pharmacy laws.

The evidence presented as to the acts of Mr. Poindexter was considerably less then
that presented as to Mr. Kloxin and M. Poindexter. Clearly, as an owner of Hogan’s
he had a responsibility to ensure that the pharmacy was complying with the statutes
and regulations of the Board, and he clearly failed to do so. However, there was no
direct evidence presented to show that he had actual knowledge daily operations of
the pharmacy. The evidence was that he worked primarily in the morning and that
he took care of orders, put labels on bottles and ordered stock. There was evidenice
that he was the one who taught Ms. Grow how to use the machine that counted the
pills into the bottles for shipping. Mr. Poindexter knew or should have known that
because she was not a registered pharmacy technician, she was not permitted to fil]

Poindexter violated the Pharmacy Act, there is sufficient evidence to find that he
- substantially failed to comply with the statutes and regulations governing registered
pharmacy technicians and has created an environment that is a threat to the public
health, safety and welfare. Mark Poindexter’s registration shall be revoked.
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4. Hogan’s Pharmacy:

incompetence, discipline in other states, and numerong violations of the pharmacy
laws occurring at Hogan’s Pharmacy. ' '

L. Rick Kloxin:
£500.00 per violation for 20,399 violations for a total civil fine of § 10,199,500.000.

Certainly, a ¢ivil fine is appropriate for Mr. Kloxin’s actions, but a fine of over 10
miilion dollars is excessive, Mr. Kloxin shall be fined as follows:

A $1,000.00 for adulteration of records by a pharmacy technician; _

B $1,000.00 for allowing untrained and unlicensed individuals to fill
medication bottles; : :
$1,000.00 for failing to properly supervise pharmacy technicians;
$1,000.00 for the conduct of pharmacy technicians in approving and denying
medication orders;
$2,000.00 for failing to interpret and verify patient medication records;
$2,000.00 for failing to counsel customers’ '
$2,000.00 for dispensing medication prescribed by an unauthorized
prescriber; :
$1,000.00 for drop shipping violations;
$1,000.00 for failing to prepare incident reports;
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