















































1.16 Chart notes dated July.2003 indicate a compiete post-op examination

was done with mesial perforation noted through crown at bone level and questionable

restorability at this time.

1.17 Initial x-rays show a large area of decay with a badly broken down but
savable tooth. The Commission finds, after independent review of the exhibits, original
x-rays and models, the Respondent over-excavated and perforated the tooth to the
extent she removed all valuable tooth structure above bone level and left a severely
compromised tooth.

IIl. CONCLUSIONS OF LAW

2.1 The Commission has jurisdiction over the Respondent’s license and over
the subject matter of this proceeding. RCW 18.25; RCW 18.130.

2.2 The Commission used its experience, tachnical competency and
specialized knowledge to evaluate the evidence presented in this case.

RCW 34.05.461.

2.3  The Washington Supreme Court held that the standard of proof in
disciplinary proceedings against physicians before the Washington State Medical
Quality Assurance Commission is proof by clear and convincing evidence. Nguyen v.
Department of Health, 144 Wn.2d 516, 534, cert. denied, 535 U.S. 904 (2002).

Division One of the Court of Appeals holds that the standard of proof determination
requires a case-by-case due pfoceés analysis. See Ongom v. Dept. of Health, 124 Wn.
App. 935 (Division One, 2005) cert. granted LEXIS 237(September 7, 2005) (Registered

Nursing Assistants); and Eidson v. Department of Licensing, 108 Wn. App. 712
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(Division One, 2001) (Real Estate Appraisers). Division Two of the Court of Appeals
holds that Nguyen appilied to all professional disciplinary proceedings. See Nims v.
Washington Board of Registration, 113 Wn. App. 499 (Division Two, 2002) (Registered
Professional Engineers). '

2.4  Despite the legal uncertainty regarding the standard of proof in disciplinary
proceedings regarding professions other than [physicians and registered nursing
assistants], the standard of proof in this proceeding remains preponderance of the
evidence. WAC 246-11-520.  However, recognizing that the standard of proof |
applicable to this proceeding may subsequently be determined to be clear and
convincing evidence, the Commission shall evaluate the evidence in this matter under
both the clear and convincing evidence standard, as well as the preponderance of the
evidence standard. |

2.5 The following conduct, acts, or conditions constitute unprofessional
conduct for any license holder or applicant under the jurisdiction of this chapter:

Incompetence, negligence, or malpractice which results in injury to a patient or

which creates an unreasonable risk that a patient may be harmed. The use of a

nontraditional treatment by itself shall not constitute unprofessional conduct,

provided that it does not result in injury to a patient or create an un reasonable
risk that a patient may be harmed.
RCW 18.130.180(4).

06 Based upon Findings of Fact 1.3 through 1.17 above, the Commission
concludes that the Department proved both by the preponderance of the evidence and
by clear and convincing evidence that the Respondent violated RCW 18.130.1 80(4).

This violation constitutes unprofessional conduct and is grounds for disciplinary action.
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